FAMILY COURT OF AUSTRALIA

RE ISAAC [2014] FamCA 1134

FAMILY LAW — CHILDREN - Gender dysphoria — Competeanto make decision
found.

Family Law Act 197%Cth)
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CLR 218
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JUDGMENT OF: Cronin J
REPRESENTATION

By Court Order the names of counsel and solicibarge been suppressed
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ORDERS

1.

That ISAAC have sole parental responsibility fdmagdical decisions
concerning himself.

That the following names shall not be publishedny way such as to identify
the applicant child:

[DETAILS REMOVED]
That the following details shall not be publishadany way:
* The Court’s file number;
* Any reasons for judgment other than the anonymisesion;
* The orders of the Court other than those anonymised

That no person shall be permitted to search the Gteiwithout first obtaining
leave of a judge of the Family Court of Australia.

That other than anonymised reasons for judgmenbedel, no documents
shall be released by the Court to non-parties witteave of a judge save as
set out hereafter.

That the applicant shall be at liberty to provideogy of the unanonymised
orders of the Court and the unanonymised reasanadgment to the relevant
health professionals responsible for his care.

That the service of a copy of the anonymised onangmised versions of the
orders and reasons for judgment upon the respostiatitbe a matter for the
applicant.

That the reasons for judgment this day be publistsesbon as practicable.

That henceforth, the reasons for judgment and titiers shall be anonymised
under the name of “Re Isaac”.

10. Certify

11. That the application filed 27 November 2014 is othge dismissed.
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IT IS NOTED that publication of this judgment by this Court enthe pseudonym
Re Isaacas been approved by the Chief Justice pursuan1#i(9)(g) of thé&amily
Law Act 1975Cth).
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FAMILY COURT OF AUSTRALIA
FILE NUMBER: By Court Order File Number is suppreds

Isaac
Applicant

REASONSFOR JUDGMENT

1. The Court is asked to determine whether Isaachisatal name) is competent
to make his own decisions about a medical procealudetreatment for Gender
Dysphoria. On [an earlier date], | granted the @pplt’s application and said

that | would give reasons. These are those reasons.

2. The applicant, who was born a female but has foresgears now identified
himself as a male, has turned 17 years of agefAle medical experts say
that he is competent to make decisions about #atrtrent that he wishes to

undertake to resolve his identity difficulties.

PROCEDURE AND EVIDENCE
3. The application was filed on behalf of Isaac bylawyers. In that application,

Isaac sought orders that can be summarised as:

. A declaration that he is “Gillick competent” to «@mt to

treatment for Gender Identity Dysphoria;

. The case be provided complete anonymity;

. No-one be able to search the file without leava dtidge of this
Court; and

. He be able to serve orders on people involved highproposed
“treatment”.

4. The application named Isaac’s parents as respandémy do not live in
Australia. It was made clear to the Court by Issagin evidence that his

parents were opposed to the course of action thatishes to follow. Such is
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the nature of his relationship with his parentthatmoment that Isaac is living

in what he described as refuge accommaodation.

When the application was initially listed before,rneunsel appeared for the
applicant. Just after the case commenced, ateolamnounced (and
subsequently filed the appropriate notice of addfesservice) that he was
acting for the parents. Discussions took placenduwhich | gave the solicitor
an opportunity to obtain instructions from his otiewho he told me were
overseas. He then indicated that his clients walnitedo appear and cross-
examine the consultant adolescent and child psiy@tiwvho had been
examining Isaac. The solicitor was unable to sayv@s at least unclear about)
what he wanted to cross-examine the expert abausattl that there was no
dispute about the witness’s expertise but he watsucted to ask about whether
he had considered all of the relevant mattersminded the practitioner about
Division 12A of theFamily Law Act 197%Cth) (“the Act”) and specifically the
control which the Court had over questioning ingaedings and that in order
to help focus the proceedings, it was desirablantav whether the capacity of

Isaac was in issue. | did not get a satisfactospaase.

Two days later, the solicitor filed a Notice of Geey to Act. That notice,
addressed by him to the parents, said that thengeass listed for [listed
date]. Notwithstanding the Court was informed that parents lived overseas,
an address in Melbourne was provided. | understaaidaddress is that of

Isaac’s aunt.

On the listed date, there was no appearance by beloalf of the parents.
There was also no application made for any adjoentraf the application and

no other document was filed by or on behalf ofgheents.

| am satisfied that procedural fairness has beevigeed to the parents. They
indicated through their former solicitor that tHayew what the application was
about. Reference was made by the solicitor to llissues of concern and
that they were still the responsible parents faatsbut beyond that, it was hard

to gain a sense of their position. It must be qaeable for them to adopt a
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10.

11.

12.
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position of desiring to fulfil their parental respbilities when, on any view of
the evidence, their 17 year old child has beeradistom their care and living

under his own efforts.

| am therefore satisfied that the application stiqgubceed on an unchallenged

basis.

Questions also arose about notice being givengodlevant State welfare
authorities and the appointment of an independaidren’s lawyer. In respect
of the former, counsel advised that in respondeetog notified of Isaac’s
application, no one else wished to be heard. tetoplated the appointment of
an independent children’s lawyer but having redartthe age of Isaac and the
Court’s responsibility to determine competence rtie of such a person
would be limited. Section 68LA of the Act requitee appointed independent
children’s lawyer to form an independent view ofawfs in a child’s best
interests and then so act. If the issue is thermh@tation of competence to
make decisions about medical treatment for gengigsltbria, the best interests
principle is still relevant but must be more abmatturity and understanding.
Section 68LA(5) requires such a lawyeter aliato endeavour to minimise
trauma to the child but also draw to the Courtieration various reports. The
applicant had done the latter himself. Importargtyjndependent children’s
lawyer is obligated to ensure that a child’s views put before the Court.
Where the child is the applicant and his viewsaatieulated by an adolescent
psychiatrist, it is hard to see how the role ofratependent children’s lawyer

could add much. | determined therefore not to nglah an appointment.

| was ably assisted by counsel for Isaac who wasmly across the evidence
that was relied upon but also the legal questigsss@ated with the exercise of

the Court’s power to contemplate the orders sohgtisaac.

In an affidavit affirmed by Isaac on [date] and @his the unchallenged
evidence because the parents have no doubt unoigtsie facts to be as they

were put, he said:
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He was born overseas and came to Australia in 2008 student
visa whereupon he began living with members of éxternal

family. His parents remained overseas;

He identified as a female until the age of 14 lkeit strange
through puberty to the extent that he began selfimg.
Anatomical development and menses were a problemmifoand

he obtained contraceptive medication to try to $top

In 2012, he began appearing in public as a maletalbich his
parents were unhappy. They described him as “irggijate” and
in the case of his father, his view was that he asiliated and
ashamed by what Isaac was doing. Isaac’s fathendaathe
Australian environment and said he was bringingrshan the

family. His family treat him as being sick;

Isaac’s parents booked airline tickets for him tavel to his
parents’ Asian country in June 2014. His parentsl toim,

amongst other things, that he had to have thetdgeydescribed
his mother as indicating that an uncle could “Kiat ghost” in
his body and he expressed concern about being lbeabaised.
He was petrified of travelling to his parents arahsequently
obtained an Airport Watch List Order to prevent aiggre from
Australia. He also considered that many peopleisnparents’

country know about him and have now ostracised him;

He described his hatred for his body and the wgasfra binding
to compress his breasts. He also endeavoured to bz’

clothing at school but the school resisted; and

His response was to get assistance and that igrsé@mevidence

of the experts.
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THE NATURE OF |SAAC’S CONDITION

13.

14.

15.

16.
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Since August 2013, Isaac has been receiving spstaiatdical care after his
community general practitioner and youth workeeredd him to the Hospital
Gender Clinic.

There is unanimous expert evidence that Isaac nie=3SM-5 diagnostic
criteria for gender dysphoria. There are six fextmted in that DSM category
and to be classified as having gender dysphorgap#tient has to satisfy two
out of the six. Since August 2013, Isaac has saéksaociate Professor, a
consultant child and adolescent psychiatrist, ggr@pmately 25 occasions.
The Associate Professor has assessed Isaac aagraeof the six criteria for
a formal diagnosis of gender dysphoria in adolescand adults. Dr B
provided a second psychiatric opinion and confirrtieddiagnosis in the
absence of any significant mental health disordée Associate Professor has

assessed Isaac as not displaying “any featuregofaindisorder”.

Dr F, an adolescent physician, has also seen tsaat occasions in relation to
his condition. Dr F proposes to treat Isaac by adtering testosterone to
masculinise his body (“stage two treatment”). Tkhact form of testosterone
used and method of administration will be indivitised for Isaac. Isaac will
concurrently be treated with Zoladex until the asggrone dose is sufficient to
block the female hormones.

Dr F stated that the “likely long term physicalced and psychological effects

on the child” if the stage two treatment was caroet were:

(@) Development of hair in the pubic area, armpits andhe beard

area of the face;
(b)  Changes in facial shape and appearance;

(c) Irreversible changing of the voice, due to growththe larynx

and lengthening of the vocal cords;
(d)  Muscle development;

(e) Increased oil production by the skin, which maytes acne;

Reasons Page 5



17.

18.

19.
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) Growth of the clitoris and an increased numberret&ons;

() Stopping the development of ova in the ovarieshviss of
fertility. This effect is reversible if the testesbne treatment is

stopped; and
(h)  Stimulation of bone mineral density.

Dr F also noted that Testosterone also affectswetnaby stimulating more

assertiveness (sometimes aggression) and sexura. des

It was Dr F’s view that if the treatment was notrigad out, Isaac’s emotional
state would be likely to deteriorate severely drate¢ would be an increased
risk of self-harm. Isaac’s physical appearance @aildo remain feminine with
menstruation continuing, which Dr F considered widiKely be intolerable for

Isaac.

As discussed below, the issue for this Court isttreor not Isaac is
competent and capable of making the decision atisudwn medical

treatment. There have been a number of cases afgulital treatment

requiring court authorization starting wiecretary, Department of Health and
Community Services v JWB and S[B92) 175 CLR 218 (“Marion’s Case”)
where Mason CJ, Dawson, Toohey and Gaudron JJvauasat 234 that:

Sterilisation comes within the category of meditaatment to which a
legally competent person can consent.

If one accepts that sterilization is a serious wedperation but a legally
competent person can consent to it, then so mdngy atedical treatments of a
similar nature must fall into the same category.dohild and normally
therefore a person not competent to consent, if@iours were concerned
about the parents making decisions as parents wirstethe treatment was
invasive, irreversible and major surgery; secontiyconsequences gave rise
to a significant risk of making the wrong decisieither as to a child’s present
or future capacity to consent; and thirdly, thessmuences of a wrong decision

were particularly grave.
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20.

The focus must therefore be on the question ottmepetency of the child

first. To that end, the issue of “Gillicdompetence” arises. The tefaillick
comes from the English ca&sllick v West Norfolk and Wisbech Area Health
Authority[1986] AC 112 where the issue of competence apdaty of a child
to make a decision was set outMarion’s Casethe High Court said that the
view of the House of Lords i@illick represented the common law in Australia.
The House of Lords view was that parental poweotwsent to medical
treatment on behalf of a child diminished graduaBythe child's capacities and
maturity grew and that this rate of developmenteseled on the individual
child. Thus, the capacity of a child to give inf@dhconsent to the respective
medical treatment depended on the rate of developafeach individual.

That is what the Court here must assess.

GILLICK COMPETENCE ?

21.

22.

23.

24.
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The evidence of Isaac’s treating doctors unaninyosigbports a finding that
Isaac isGillick competent. The first expert was the Associated3sur. He has
extensive qualifications in psychiatry and is tbeatithor of a number of

papers on gender identity.

The Associate Professor’s evidence is that Isaddh®insight and maturity to
understand the nature of the proposed treatmerthdight that Isaac was
aware of the perceived positive changes that waasddlt with his bodily
development: that his muscle bulk would incredsat his voice would
change; that he would have a masculine patteroay bair; and that his bone
density would increase. He was also aware that camomng testosterone
would not of itself reduce the size of his breastg,he told the Associate

Professor that he would like to seek surgery atestime in the future.

The Associate Professor opined that Isaac was aWwat¢éestosterone treatment
will affect the development of his ovaries and thetwill not produce ova

(eggs) from his ovaries whilst on testosteronettneat.

In respect of Isaac’s maturity and understandirguathe proposed treatment
on his body, the Associate Professor noted thatlbad additionally had
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25.

26.

27.

28.

29.
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detailed discussions with Dr F and Dr Y about thpact of hormone treatment
on his body and subsequently on fertility. Isaagt been able to express his
opinion very clearly and directly. He understoodttbommencing testosterone
treatment was not a totally irreversible one, bitlhthe intensity and
persistence of his body dysphoria he could not emecof a time when he

would want to have a feminine body.

Dr F is a paediatrician who examined Isaac andghbhe was competent to
make decisions regarding the commencement of dge $tvo treatment. She
described him as highly intelligent and resourcefath in general terms for his
own wellbeing, and also in relation to his gendgspdhoria. He had been very
resourceful in gaining knowledge of hormonal treatitroptions and their
physiological effects. He had consistently engagesbphisticated discussion
around the issues of his gender identity, opti@ngrfedical treatments and
long term consequences of treatment in terms afiphlyand psychological
health and wellbeing. He was able to engage inlddtdiscussions of options
for fertility preservation. He had sought approg&ielarification and asked

relevant questions when he needed to.

Dr F thought Isaac understood the benefits andipesside effects of the
treatment including the possibility of experienchegret in the context of

irreversible physical changes from testosteroregrmnent.

Dr F said that Isaac articulated that living withthe treatment would be
intolerable for him as the incongruence betweemgaisler identity and his
physical appearance caused him significant distidsdiad asked relevant

guestions and engaged in sophisticated discussgarding treatment.

Dr F opined that Isaac understood the short, medindhlong term effects of
the treatment and understood the risks involveduding the risk of regret and

the risk of reduction in fertility.

Dr Y is Isaac’s treating paediatric and adolesggmiaecologist and has treated
him since October 2014. She had discussed witlt feality preservation

prior to consideration of cross-hormone treatment.
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30.

31.

She opined that Isaac understood the consequehcesse-hormone treatment
on fertility, and the risks and benefits of thefeliént options for fertility

preservation.

The evidence of all three experts in this caseneashallenged. It will be
remembered that the parents of Isaac had accéss televant materials. The
solicitor who had appeared at the first mentiothefcase indicated that there
was dispute with one of the professionals yet despe opportunity to
challenge the evidence, nothing further was hem them. There is therefore

no reason for the Court not to accept that evidence

THE APPROACH TO THE DETERMINATION

32.

33.

FamCA

The power to inquire into and make an order abouatpetence lies in both ss
67ZC and 64B of the Act because the assessmeptgdetence has to be
judged against the issue that the child is warttingecide. That is, this
decision about treatment would normally be expetddat a decision for a
parent of a child under 18 years depending uporilveher not the “treatment”
was so serious that the consent was removed frempdtents or alternatively

where the parents and the child were in confligrdtie treatment.

Counsel for Isaac pointed to ss 67ZC and 64B iddanto give the Court the
power on the basis that this was really about gareasponsibility. If the child
is in that period of life where there is a trarmitirom childhood to adult status
and that is when the decision needs to be mad€ db& needs a process or
vehicle by which it deals with the question. Theu@s role in a case of this
nature is limited to determining competence in eespf this issue as distinct
from parenting responsibility generally. It is cen@able that general parenting
responsibility could and perhaps in this case, Ehde given to Isaac where
his parents live overseas and he is largely séHnte It is not necessary to deal
with that wider question. The only issue is whethienot Isaac has sufficient
capacity and understanding to know what he is dmingspect of this
treatment. The process to determine that quesiariitle obscure but the

answer lies in Part VII of the Act.
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34.

35.

36.

37.

38.

39.

40.

41.
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Parental responsibility in s 61B of the Act is désad as in relation to a child:

[AJl the duties, powers, responsibilities and aurity which, by law,
parents have in relation to children.

Section 61C provides that:

Each of the parents of a child who is not 18 hasmgal responsibility for
the child.

Section 61C(3) provides that, the parental respdrgito which | have just

referred:

has effect subject to any order of a court fortime being in force[...].

The sorts of orders that the court can make areuteh s 64B. Section 64B

provides that:

A parenting order is an order under [Part VII o #hct] [...] dealing with
a matter mentioned in subsection (2)[.]

Section 64B(2) sets out a whole raft of things thay be dealt with relating to
the care, welfare and development of a child. Qfrtbose provisions is the

allocation of parental responsibility for a child.

If the court has, as | accept it does, the poweiuve parental responsibility for
a particular issue to any person, including persher than the parents, it
must follow that in respect of certain issues,dbert has the power to give

parental responsibility to the child himself or $elf.

Even if that were not correct, s 64(2)(i) says thaarenting order may deal
with:

any aspect of the care, welfare or developmenhefchild or any other
aspect of parental responsibility for a child.

Section 60CA provides that in deciding whether kenaparticular

parenting order in relation to a child, the coutstregard the best interests of
the child as the paramount consideration (empl&sisne). In so determining
what is in the child’s best interests, the Courshiby s 60CC(1)¢onsiderthe
matters set out in ss 60CC(2) and (3). To congltan must mean that the

Court looks at each and decides whether it is egitto the determination.
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42.

43.

44.

45.

46.
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In this case, there is no evidence that would enatd to find that the parents
of Isaac are acting in any parenting capacity. Theaye distanced themselves
from him and are critical of his way of life andaik@ons. They do not currently
provide him with financial or emotional supporiads does not seek that
assistance and is self-reliant.

All of the factors in s 60CC which are determinatof the best interests of a
child are not helpful in this case. Once thosediachave been considered, the
Court is left with the fact that it still must makeparenting order based upon
the best interests of the child anyway.

Importantly, there is no controversy that that gjoeswould be answered by a
consideration of any of the s 60CC matters bectgsparents have chosen not

to participate.

On the evidence, it is clear that it is in the betdrests of Isaac for there to be

made a parenting order limited to that contemplatexd64B(2)(c) of the Act.

Section 61DA requires the Court when making a gargrorder to apply a
presumption about the allocation of parental resfmlity. The parents did not
make an appearance despite them being fully awatelte orders sought
concerned an aspect of parental responsibility.gresumption may be
rebutted in circumstances where it is not in thergsts for the child for the
parents to have equal shared parental respongililicircumstances where the
parents disagree with their child who has beensasskeby three experts as
being competent to make the relevant decisionptaters mentioned by the
High Court inMarion’s Caseand indeed iGillick, point to the fact that Isaac
Is in that transition phase from childhood to aldodtd and that he does not

need his parents’ protection or permission.

In discussion with counsel, | raised the questibwltether this transition
period was relevant in these sorts of cases bearimgnd that in Australia, the
Act provides that parents have those responsdslitintil their child turns 18
except in circumstances of adoption or marriagi hot think that is a

problem here in any event for three reasons. Fgafc has shown that he can
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47.

48.

49.

make decisions for himself. Secondly, in my view48(2) contemplates a
non-parent being so involved. Finally, | see nsosawhy that responsibility

cannot be given to a capable child.

Counsel submitted that the two sections (ss 6740648) should be read
together in case there was a suggestion that the @as required to make a
decision about a medical treatment to which themarcould not consent
because of the determinationNrarion’s Case In my view, the issue is about
the Court having the power to assess competence/ailst it is conceivable
that s 64B alone provides that power, in combimatwith s 67ZC, there is little

room for an argument.

As | consider Isaac is quite capable of making weddiecisions, it is in his
best interests to have the responsibility and ak,ghe presumption in s
61DA(4) is rebutted.

To the extent that Isaac sought a declaration dfiswdompetence, my view is
that the order of sole responsibility suffices. $hon the basis of the expert
evidence, | am satisfied that Isaac is competentake all decisions about any

treatment in relation to gender dysphoria.

| certify that the precedin? Forty Nine (49? parag@phs are a true copy of the

reasons for judgment o

the Honourable Justice Croim delivered on 17

December 2014.

Associate:

Date:
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17 December 2014
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