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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF HAWATI

MATASHA N. JACKSCN, JANIN KLEID,
and GARY BRADLEY,

Civ. No. 11-00734 ACK-KSC

Flaintiffs,
.
NEIL 5. ABERCROMEIE, Governor,
State of Hawaii, and LOEETTA J.
FUDDY, Director of Health, State
of Hawaii,
Defendants.
and

HAWAII FAMILY FORUM,

Defendant-Intervenor.

T Tt T Tt Tt Tt Tt Tt Tt Tt et Tt T Tt Tt ¥ T Tt Tt Tt Tt

ORDER GRANTING HFF'S MOTION FOR SUMMARY JUDGMENT AND DEFENDAMT
FUDDY'S MOTION FOR SUMMARY JUDGMEMNT, DENYING FLAINTIFFS’ MOTICHN
FOR SUMMARY JUDGMENT AND HFF'S MOTION TO DISMISS DEFENDANT
ABERCRCMBIE, AND DENYING AS MOOT DEFENDANT ABERCROMBIE'S MOTIOH
FOR SUMMARY JUDGMENT
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SYNOFSIS

This acticn is cne of multiple lawsuits that hawve been
filed in state and federal courts seeking to invalidate laws that
reserve marriage to these relationships between a man and weoman.
Specifically, Plaintiffs’ complaint asserts that Article 1,
Secticn 23 of the Hawaii Ceonstituticn, which prowvides that ™ [t]he
legislature shall have the power to reserve marriage to cpposite-
zex couples,” and Hawaii Rewvised Statutes § 572-1, which states

* wiolate

that marriage “shall be cnly between a man and a weman,
the Due Process and Egqual Protection Clauses of the United States
Constituticn.

The Court is mindful of the Supreme Court’s cauticnary
nocte that “[b]y extending constituticnal pretecticn te an
asserted right or likerty interest, we, te a great extent, place

the matter cutside the arena of puklic debate and legislative

action.” Washington v. Glucksberg, 521 0.5. 702, 720 (1987).

Thus, "[tlhe deoctrine of judicial self-restraint reguires us to
exercise the utmost care whenever we are asked to break new

ground in this field.® Cellins w. City of Harker Heights, 503

U.5. 115, 125 ({1992). "This neote of cauticon is especially
impertant in cases . . . where moral and perscnal passicns run
high and where there is great risk that ‘the liberty protected by
the Due Process Clause [will] be subtly transformed intoc the

policy preferences® of unelected judges.” Log Cabin Republicans

v. United States, 658 F.3d 1162, 1174 (9%th Cir. 2011)
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{(0fS5cannlain, J., concurring) (secocnd alteraticn in criginal}
(quoting Glucksberg, 521 U.5. at 720). In discussing the
impertance of judicial restraint in certain circumstances, the
Hawaii Supremes Court has likewise acknowledged the need to
“recognize that, altheough courts, at times, in arriving at
decisicns have taken inte consideraticn sccial needs and pelicy,
it is the paramount rele of the legislature as a cocordinate
branch eof cur government to meet the needs and demands cof

changing times and legislative accordingly.” Bissen w. Fujii,

466 P.2d 429, 431 (Haw. 1370).
For the reascons set forth herein, FPlaintiffs’ claims
are foreclesed by the Supreme Court’s summary dismissal for want

of a substantial federal guesticn in Baker v. Nelsen, 409 U.5.

B10 (1972) (mem.}). In Baker, the Supreme Court dismissed an
appeal from the Minnescta Supreme Court’s decisicon helding that a
Minnescta statute that defined marriage as a unicn between
perscns cof the cpposite sex did not vieclate the First, Eighth,
Minth, and Fourteenth Amendments of the federal Constitution.

See Baker v. Nelson, 191 N.W.Zd 185 (Minn. 1871}, appeal

dizmissed, 409 U.5. 810 (1972). Alternatively, Plaintiffs’
claims fail on the merits.

The Court first notes that Perry v. Brown, 6871 F.3d

1052 (9th Cir. 2012), a case in which the Ninth Circuit held that

an amendment teo the California Constitutien that stated “[olnly
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marriage between a man and a woman is valid or recegnized in
Califernia®™ (“Propositien B") wiclated the Egqual Protecticn
Clause of the United S5tates Constitution, does not controcl this
case. The Ninth Circuilt repeatedly asserted that its helding was
limited to the unigue facts of Califeornia’s same-sex marriage
histeory, i.e., "Califernia had already extended to committed
same-sex couples both the incidents of marriage and the cfficial
designaticon of 'marriage,’ and Propositicn 8's conly effect was to
take away that important and legally significant designaticn,
while leawving in place all of its incidents.” Id. at 1064 (“We
need noct and de not answer the broader gquesticn in this case

[The] unigue and strictly limited effect cf Propositicn 8
allows us to address the amendment’s constituticnality on narrow
grounds.”). Neo same-sex couples have been married in Hawaii nor
hawve ever had the legal right teo do so. Thus the legislature’s
amendment to § 572-1 and Hawaili’s marriage amendment did not take
away from same-sex couples the designaticn of marriage while
leaving in place all of its incidents as Hawaii, unlike
California, did not have a ciwvil unicns law at the time the
legislature amended % 572-1 or when the people ratified the
marriage amendment. Conseguently, this case dees not invoelwve the
zsame unigue facts determined dispeositive in Perry.

Carefully describing the right at issue, as required by

both the Supreme Court and Ninth Cirecuit, the right Plaintiffs
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zeek to exercise is the right te marry scmecne cof the same-sex.

See Gluckskberg, 521 U.5. at 721; Raich v. Gonzales, 500 F.3d B8RO,

863=-64 (9th Cir. 2007). The right te marry scmecne cf the same-
sex, is not “ocbjectively, deeply rooted in this MNation's history
and traditicen®™ and thus it is net a fundamental right. 3See
Glucksberg, 521 U.5. at 720-21 (“[w]e have regularly cbhserved
that the Due Process Clause specially protects those fundamental
rights and likerties which are, cbjectiwvely, ‘deeply rcocted in
this Nation's history and traditiem.’ . . . This approach tends
to rein in the subjective elements that are necessarily present
in due-process judicial review”) (citaticns cmitted); In re
Kandu, 315 B.R. 123, 140 (Bankr. W.D. Wash. 2004) {(heclding that
because same-sex marriage is not deeply rected in the histeory and
traditien of cur MNatien, it is not a fundamental right). Because
a fundamental right or suspect classificatieon is not at issue,
Flaintiffs’ due process claim is subject to raticnal basis
review.

Plaintiffs’ equal preotecticn claim is alsc subject to
rational basis review. Hawalii's marriage laws do not treat males
and females differently as a class; conseguently, the laws do not
discriminate on the basis of gender. The United States Supreme
Court has never held that heightened scrutiny applies to
classificaticns based on sexual crientaticn and every circuit

that has addressed this issue, i.e., all circuits but the Second
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and Third Circuits, have unanimcously declined to treat sexual

crientation classificaticens as suspect. See Bomer v, Evans, 517

U.5. 620 (19968} ({(applying raticnal basis review to a
classification based on sexual crientaticon); infra, n.25
(collecting circuit court cases). Significantly, the Ninth
Circuit, which is binding autherity con this Ceourt, has
affirmatively held that homosexuals are net a suspect class. See

High Tech Gavs wv. Defense Indus. Sec. Clearance Office, 895 F.Z2d

563, 573=-74 (9%th Cir. 1990Q).
Raticnal basis review is the “paradigm of judicial

restraint.” F.C.C. wv. Beach Commc’'ns, Inc., 508 U.5. 307, 313-14

(1983} . Under raticnal basis review, a law is presumed
constituticnal and “[t]lhe burden is eon the cne attacking the
legislative arrangement to negative ewvery conceiwvable basis which

might support it.” Heller v. Doe, 509 U.5. 312, 320 (1993)

falteration in original} ({(internal guotaticns cmitted). FRaticnal
basis review dcoces neot authorize “the judiciary [teo] sit as a
superlegislature tc judge the wisdoem or desirability of
legislative policy determinaticons made in areas that neither
affect fundamental rights nor proceed along suspect lines.”™ Id.
at 319 (alteraticn in coriginal) (internal guoctations omitted}).
Plaintiffs have failed toc meet thelr burden.
Specifically, the legislature coculd raticnally cenclude that

defining marriage as a unicn between a man and weman provides an
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inducement for cpposite-sex couples to marry, thereby decreasing
the percentage of children accidently conceived cutside of a
stable, long-term relatienship. The Supreme Court has stated

that a classification subject to raticnal basis review will be
upheld when “the inclusicn of one group promotes a legitimate
governmental purpose, and the additien of cther groups would

not.” Johnson v. Robiseon, 415 U.5. 361, 3B82-83 (1974). It 1=

undisputed cpposite-sex couples can naturally procreate and same-
zex couples cannct. Thus, allowing cpposite-sex couples to marry
furthers this interest and allowing same-sex couples to marry
would net deo so.

The legislature could alsc raticnally conclude that
cther things being equal, it is best for children toc be raised by
a parent of each sex. Under raticnal basis review, as locng as
the ratiocnale for a classification is at least debatable, the
classification is constituticnal. Beth sides presented evidence
cn this issue and beth sides peinted cut flaws in their
cpponents’ evidence. Thus, the Court concludes this raticnale is
at least debatable and therefore sufficient.

Finally, the state could raticnally conclude that it is
addressing a diwvisive social issue with cautien. In 1997, the
legislature extended certain rights to same-sex couples through
the creaticn of reciprocal-beneficiary relaticnships. In 2011,

the legislature passed a civil unicns law, conferring all cf the
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state legal rights and benefits cof marriage (except the title
marriage) on same-sex couples whe enter inte a civil unien. In
this situatiecn, te suddenly constituticnalize the issue of same-
sex marriage “would short-circuit® the legislative actions with
regard to the rights cof same-sex couples that have been taking

place in Hawaii. See Dist. Attorney’s Office v. Osborne, 557

U.s5. 52, 72=-73 (2009).

Accoerdingly, Hawaii’s marriage laws are not
unconstituticonal. MNaticonwide, citizens are engaged in a robust
debate over this divisive sccial issue. If the traditicnal
instituticn cof marriage is te be restructured, as scught by
Plaintiffs, it should ke done by a demccratically-elected
legislature or the pecple through a constituticnal amendment, not
through judicial legislatien that would inappropriately preempt
democratic deliberatieon regarding whether or not te authorize

Same=35ex marriage.

PROCEDURAL BACKGROUND

On December 7, 2011, Flaintiffs MNatasha N. Jackscon and
Janin Kleid filed suit against Hawaiil Governcr HNeil 5.
Abercrombie and Leretta J. Fuddy, Director of Hawaii’s Department
of Health. Doc. No. 1. On January 27, 2012, Plaintiffs filed a
First Amended Complaint (“Am. Compl.”), adding Gary Bradley as a
plaintiff (collectively with Jackson and Kleid, “Plaintiffs*) and

expanding their claims. Dec. Meo. 6. Specifically, Plaintiffs













































































































































































































































































































































